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General Sales and Delivery Conditions 

BERNER INTERNATIONAL GMBH 

(hereinafter “BERNER INTERNATIONAL“) 

Werner-von-Siemens-Str. 19, 25337 Elmshorn 

 

1. General Provisions 

 
1.1. These general terms and 
conditions apply to all deliveries 
and other services provided by 
us. They are an integral part of all 
quotes and acceptances of con-
tract and apply exclusively, pro-
vided that no individual provi-
sions have been agreed. The 
General Terms and Conditions 
shall apply to transactions with 
any entrepreneurs, companies, 
public entities or public special 
funds. The performance of any 
construction work shall, in addi-
tion, be subject to the provisions 
of the Standard Terms of Con-
tracts on Construction Services, 
Part B (Verdingungsordnung für 
Bauleistungen (VOB), Teil B) as 
last amended.  
1.2. We do not accept any 
terms and conditions set forth by 
the Customer that conflict with or 
differ from our terms and condi-
tions. Such terms and conditions 
shall not become an integral part 
of the contract even if we per-
form the delivery or service un-
conditionally in full knowledge of 
the Customer’s conflicting or 
differing terms and conditions. 
Even if the Customer has previ-
ously objected to our terms and 
conditions, Customer shall be 
deemed to accept them uncondi-
tionally at the latest at the time 
of merchandise receipt. 
1.3. These terms and condi-
tions also apply to all future busi-
ness transactions with the Cus-
tomer, even if we do not reiter-
ate the applicability of the terms 
and conditions of sale. 

1.4. Contractually binding 
agreements must be made in 
written form or confirmed in 
written form. 
 
2. Offer and Conclusion of Con-

tract 

 
2.1. In case of doubt, quotes 
by us do not constitute legally 
binding quotes but are deemed 
to be an invitation to the Cus-
tomer to make an offer of con-
tract. A contract based on the 
Customer’s order is formed only 
after we have confirmed the Cus-
tomer’s order in written form, 
have begun with production, or 
have delivered the merchandise. 
The Customer waives receipt of 
our declaration of acceptance. If 
we give our quote as a legally 
binding offer, we have the right 
to revoke such offer until such 
time as it has been accepted by 
the customer. 
2.2. Oral agreements do not 
exist, nor do subsidiary arrange-
ments. 
2.3. Outside the scope of de-
livery, the property in any esti-
mates of costs, sketches, draw-
ings, performance schedules, 
functional specifications, tech-
nical descriptions and other doc-
uments shall remain with BERNER 
INTERNATIONAL. 
Such documents must not be 
disclosed to any third party. If the 
conclusion of contract fails, then 
upon our demand all such docu-
ments shall be returned to 
BERNER INTERNATIONAL. 
 

3. Prices, shipping and packaging 

costs  

 
3.1. Our prices are under-
stood to be in euros and do not 
include the statutory VAT which 
the Customer shall have to pay 
on top. Unless stated otherwise, 
shipping costs, insurance, cus-
toms duties, and other fees and 
levies relating to the merchandise 
shall also be borne by the Cus-
tomer 
3.2. If have assumed respon-
sibility for the assembly or instal-
lation of goods, then, unless oth-
erwise agreed, Customer shall 
bear all incidental costs incurred 
in connection therewith, e.g., 
travel expenses, costs for the 
transportation of tools and utility 
costs at the construction site 
(power, water, etc.). 
3.3. Our prices quoted are 
based on the circumstances when 
we give our legally binding decla-
ration of acceptance or offer a 
steh case may be. In the event of 
unforeseen cost increases, for 
example, fluctuations in the rate 
of exchange, increases in taxes, 
customs duties, or other public 
fees, including but not limited to 
import duties and import costs, 
as well as significant increases in 
prices for raw materials, we are 
entitled to pass the price increase 
on to the Customer. 
3.4. When assuming respon-
sibility for connection and/or 
fixture and fitting operations we 
can only roughly pre-calculate 
our costs. Should - due to circum-
stances which we could not fore-
see (like, in particular, specifics of 
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the Customer’s place) – the actu-
al expenditure exceed the level 
expected by us, then the Cus-
tomer shall be obliged to fully 
remunerate Berner International 
for all and any additional services 
it has to render and to fully reim-
burse Berner International for all 
and any additional costs of sup-
ply. 
3.5. If a price increase pursu-
ant to 3.3 or 3.4 amounts to more 
than 15 per cent of the initial net 
price, the Customer shall be enti-
tled to rescind the contract. No-
tice of such rescission is to be 
given without undue delay upon 
receipt of the notification of the 
price increase by way of regis-
tered mail, failing which the no-
tice of rescission shall have no 
effect. Upon rescission of the 
contract the Customer has to pay 
adequate remuneration for all 
services and goods received from 
Berner International insofar as a 
return in kind is infeasible. 
 
4. Delivery  

 
4.1. We are always keen to 
deliver as soon as possible. Legal-
ly binding agreements on delivery 
periods need to be made in writ-
ing. Unless explicitly agreed oth-
erwise they shall only start to run 
upon conclusion of contract and 
comprehensive clarification of 
the technical aspects. Delivery 
dates refer to the date of ship-
ment. 
4.2. Compliance with delivery 
periods will be dependent on the 
Customer’s providing in a timely 
manner all kinds of co-operation 
required from him (including in 
particular the timely provision of 
all the necessary information, 
documents, permits and releases) 
and on the Customer’s timely 
meeting the payment terms. 
Where - for reasons outside 

BERNER INTERNATIONAL’s scope 
of responsibility - the afore-
mentioned preconditions are not 
fulfilled, the delivery periods will 
automatically be extended by an 
adequate extra period. 
4.3. If at any time after the 
conclusion of the contract, we 
learn of circumstances causing 
doubts about the Customer’s 
liquidity, we shall be entitled to 
make delivery conditional upon 
the provision of securities or 
payment in advance. 
4.4. Our delivery obligation 
shall be suspended in events of 
force majeure (being defined as 
circumstances or incidents which 
(i) had not been foreseen, (ii) 
were not caused through any 
fault of ours, and (iii) could not 
have been prevented by 
measures which were to be ex-
pected from a diligent business-
man in our position; such events 
including e.g. war, disruptions of 
operation or traffic, strikes, lock-
outs, disruptions of shipment, 
governmental decrees etc.). 
Where due to the extent of the 
suspension a party cannot be 
expected to adhere to the con-
tract, it shall be entitled to re-
scind the contract. 
4.5. Our dates of delivery shall 
be subject to punctual and cor-
rect supply to ourselves, provided 
that we conclude appropriate 
supply contracts in due course. 
4.6. Provided that it is rea-

sonably acceptable to the Cus-

tomer, we are allowed to effect 

delivery in parts. 

4.7. In the event that delivery 
is delayed through BERNER IN-
TERNATIONAL’s fault, then Cus-
tomer shall have the right to set a 
reasonable grace period of – un-
der normal circumstances – at 
least two weeks. 
4.8. Our liability for damages 
resulting from default in delivery 

or impossibility of performance is 
subject to clause 10. 
4.9. The risk of accidental loss 
or deterioration of the goods 
shall pass to the Customer when 
they are delivered to him, or - in 
the event that the contract in-
volves the carriage of the goods – 
when the goods are handed over 
to the shipping company, freight 
carrier or other person or entity 
responsible for the carriage of the 
goods. Delivery to the Customer 
shall be deemed to have been 
effected if and when the Custom-
er defaults in acceptance of the 
goods. 
4.10. Customer shall notify 
BERNER IINTERNATIONAL in writ-
ing if Customer wishes to insure 
the goods during shipment. The 
costs of such insurance shall be 
borne by Customer. 
4.11. Unless explicitly agreed 
otherwise we deliver „ex works“. 
It is the Customers’s sole respon-
sibility to take care of the ship-
ment and the load securing at his 
own expense. 
 
5. Customer’s duty to cooperate, 

default of acceptance, Custom-

er’s liability for damages  

 
5.1. The Customer is obligated 
to perform all acts of cooperation 
that are contractually defined or 
constitute a required good faith 
effort in a timely manner, in par-
ticular to obtain the necessary 
permissions and to procure all 
necessary information, docu-
ments and data and to ensure the 
timely availability of competent 
contact persons. 
5.2. We are entitled to set an 
adequate period for acts of co-
operation owed by the Customer 
and - such period having fruitless-
ly expired – to rescind the con-
tract. 
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5.3. In the event of call-off 
orders (delivery schedules), the 
Customer is obligated to make 
the call-off within the agreed 
upon call-off periods. If no call-off 
period has been established, we 
have the right to set a call-off 
period for the Customer if the 
Customer does not make a call-
off within three months. 
5.4. If the Customer does not 
perform its duties to cooperate 
or does not perform them in ac-
cordance with the contract, if the 
Customer does not make a 
scheduled call-off, if the mer-
chandise is shipped later than the 
originally scheduled date of de-
livery at the behest of the Cus-
tomer or due to reasons, for 
which the Customer is responsi-
ble, or if the Customer is in de-
fault of acceptance due to other 
circumstances, we have the right 
to demand compensation of any 
damages and additional costs we 
have incurred. During default of 
acceptance, we are entitled to 
charge a lump sum for damages 
in the amount of 0.5% of the in-
voice amount for each month, 
commencing a week after notifi-
cation that the merchandise is 
ready for delivery, however, no 
more than 5% of the amount of 
the invoice. The Customer has 
the right to provide proof that we 
have suffered no damages or 
substantially lesser damages. We 
reserve the right to prove higher 
damages. Additional rights, in-
cluding but not limited to the 
right to withdraw from the con-
tract or to demand compensation 
for damages instead of perfor-
mance, are not affected. In such 
cases, the transfer of risk occurs 
concurrently with notification 
that the merchandise is ready for 
delivery. 
5.5. If the Customer owes 
compensatory damages in place 

of performance, we have the 
right to demand a lump sum for 
damages in the amount of 15% of 
the purchase price, to the extent 
that the Customer does not prove 
lesser damages. The assertion of 
higher damages is reserved in 
accordance with the statutory 
provisions 
 
6. Special provisions regarding 

assembly and installation opera-

tions, maintenance services and 

repair works.  

 
6.1. Where we assume responsi-
bility not only for the delivery of 
goods but also for assembly 
and/or installation operations 
and/or maintenance services 
and/or repair works, the follow-
ing additional provisions shall 
apply: 
6.2. The Customer has to fulfil all 
prerequisites so to put us in a 
position to carry out our contrac-
tual obligations. In particular, the 
Customer has a duty to procure 
at his own expense suitable 
premises which are fitted with 
the necessary technical facilities, 
including suitable power points. 
On demand Customer has to pro-
vide all necessary information on 
the location of buried current 
lines, gas pipes, water pipes or 
similar conditions as well as on 
the statics. 
6.3. The Customer is respon-
sible for the safekeeping of data. 
He is in particular obliged to save 
prior to the start of any work of 
ours, especially any installation 
operations, maintenance services 
or repair works, all and any data 
which may be stored on the de-
vices. 
6.4. Cost estimates for repair 
works are non-binding. 
 
7. Payment 

 

7.1. Our invoices are due for 
payment immediately. Deduc-
tions, such as discounts, postage, 
shipping, and other fees or costs, 
shall not be accepted unless ex-
plicitly agree otherwise. 
7.2. The Customer shall be 
deemed automatically in default 
if the respective outstanding 
amount is not paid by the agreed 
upon payment date. If no date 
has been set, invoices are due for 
payment immediately, and the 
Customer shall be deemed in 
default if the invoice amount has 
not been posted to our account 
within 14 days of the due date. 
Date of posting to our account is 
material to timeliness of pay-
ment. An earlier occurrence of 
default in accordance with the 
statutory requirements shall re-
main unaffected hereby. 
7.3. During payment default, 
our outstanding accounts shall be 
subject to default interest in the 
amount of the average interest 
rate charged by German banks 
for outstanding current account 
credit. The Customer has the 
right to prove that we have suf-
fered no damages or substantially 
lesser damages as a result of the 
payment default. We reserve the 
right to claim higher damages. 
The statutory provisions regard-
ing the minimum interest rate 
shall be unaffected hereby. 
7.4. If the Customer defaults 
on payment or if, after the con-
tract has been concluded, we 
become aware of circumstances 
that call the Customer's credit-
worthiness into question, for 
example, the Customer's pay-
ment default relating to other 
outstanding accounts within the 
scope of our business relation-
ship, suspension of payments by 
the Customer, or non-payment 
on a check presented by the Cus-
tomer, we reserve the right to 
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revoke all agreements regarding 
payment deferrals and payment 
due dates, including regarding all 
other outstanding accounts with-
in the scope of our business rela-
tionship and to demand immedi-
ate payment on all outstanding 
accounts, including if we have 
previously accepted checks. Fur-
thermore, we are entitled to im-
mediately withdraw all drafts, 
bills of exchange, and checks 
relating to our business relation-
ship from circulation. Further-
more, we have the right set a 
reasonable deadline for the Cus-
tomer to provide for prior or con-
temporaneous payment or a se-
curity deposit. If the Customer 
does not satisfy this demand, we 
have the right to withdraw from 
the contract. 
7.5. BERNER INTERNATIONAL 
is not obligated to accept bills of 
exchange or checks. In case of 
acceptance, BERNER INTERNA-
TIONAL reserves the right of final 
crediting. BERNER INTERNATION-
AL determines the usual discount 
charges which are due immedi-
ately. 
7.6. The Customer has the 
right to make set-off claims or 
withhold payment only if its 
counterclaims have been legally 
established, are uncontested, or 
have been acknowledged by us. 
This also applies if the Customer’s 
counterclaims are based on the 
same contractual relationship. 

 
8. Reservation of title  

 
8.1. We shall retain owner-
ship of all delivered merchandise 
until such time as the Customer 
has fully paid the purchase price 
and any other existing or future 
outstanding accounts (made as of 
the point in time when the con-
tract was concluded) vis-à-vis the 
Customer (including all unpaid 

balances on current accounts) 
resulting from this business rela-
tionship. Title of ownership of the 
merchandise shall be transferred 
to the Customer automatically as 
soon as the purchase price has 
been discharged and there are no 
outstanding accounts resulting 
from this business relationship 
(“Kontokorrentvorbehalt”). 
8.2. The Customer has the 
right to sell or process the mer-
chandise subject to reservation of 
title within the scope of proper 
business operations. This right 
expires automatically if bankrupt-
cy proceedings are instituted 
against the Customer’s assets or 
if the Customer is obligated to file 
for bankruptcy. 
8.3. In the event of resale of 
merchandise purchased on credit 
that is subject to reservation of 
title, the Customer may sell the 
merchandise only against ade-
quate security (for example, 
agreement of the Customer’s 
own reservation of title, etc.) The 
Customer may pledge the mer-
chandise or make collateral as-
signments only with our prior 
consent in written form. 
8.4. Any adaptation/alteration 
or processing of merchandise 
subject to reservation of title by 
the Customer is always undertak-
en for us as the processor as de-
fined by Section 950 of the Ger-
man Civil Code (BGB). If the mer-
chandise is processed, altered, or 
inseparably commingled or com-
bined with items not belonging to 
us, we acquire co-ownership of 
the new object proportionate to 
the value of the merchandise 
subject to reservation of title  
(invoice amount, including VAT) 
to that of the other processed 
items at the time of processing, 
alteration, commingling, or com-
bining. If a commingling or com-
bining with an item belonging to 

the Customer that is deemed to 
be the principal chattel is such 
that the Customer acquires sole 
title thereto, it is agreed at this 
point in time that the Customer 
shall transfer co-ownership of the 
end product to us that is propor-
tionate to the value of the source 
material at the time of commin-
gling or combining. We accept 
the transfer of ownership. The 
Customer shall hold the resulting 
sole ownership or co-ownership 
in custody for us at no charge. 
The provisions for merchandise 
subject to reservation of title 
shall also apply mutatis mutandis 
to the products resulting from 
processing, commingling, or 
combining. 
8.5. The Customer assigns to 
us as of this point in time by way 
of security all of its receivables 
from any resales of merchandise 
subject to reservation of title 
equaling the portion that corre-
sponds to the proportional share 
of the merchandise subject to 
reservation of title that is owned 
or co-owned by us. Furthermore, 
the assignment is limited to a 
maximum of the amount of the 
receivable (including VAT) to 
which we are entitled as against 
the Customer from our business 
relationship as of the point in 
time of the resale, plus a sur-
charge of 20%. The assignment 
remains regardless of whether 
the merchandise subject to res-
ervation of title was resold with-
out processing or commingling or 
after processing or commingling. 
8.6.  The Customer is entitled 
to collect the receivables as-
signed to us within the scope of 
the normal course of business. 
We are entitled to require the 
customer to notify his customers 
of the assignments. 
8.7. If the Customer does not 
properly meet its payment obli-
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gations under the business rela-
tionship or if the Customer is 
specifically but not exclusively in 
payment default or if the Cus-
tomer is in violation of its obliga-
tions as buyer of merchandise 
subject to reservation of title or if 
it becomes clear after conclusion 
of the contract that our payment 
claims under the business rela-
tionship with the Customer are 
jeopardized by the Customer’s 
inability to pay, 
a) We are entitled to revoke the 
resale and downstream pro-
cessing authorization and/or the 
authorization to collect receiva-
bles and  
b) The Customer’s right to pos-
session of the merchandise sub-
ject to reservation of title shall 
expire. Then we shall have the 
right to enter the Customer’s 
business premises and to take 
possession of the merchandise 
subject to reservation of title at 
the Customer’s expense. Regard-
less of the Customer’s payment 
obligations and other obligations, 
after warning and expiration of a 
set reasonable period of time, we 
shall also have the right to dis-
pose of the merchandise subject 
to reservation of title as profita-
bly as possible by way of sale on 
the open market or by way of an 
auction. After deduction of the 
costs of disposal that have been 
incurred, the realized proceeds 
shall be set off against the Cus-
tomer’s liabilities. Any surplus 
shall be paid out to the Customer. 
8.8. In the event of a revoca-
tion of the authorization to col-
lect receivables, the Customer 
shall transmit to us all required 
information about the receivable 
and shall, if applicable, provide 
assistance to us with regard to 
collection thereof. 
8.9. The Customer is obligated 
to safely store the items that are 

owned or co-owned by us and to 
insure them against theft, break-
age, fire, water, and other dam-
ages and to provide proof, upon 
request, that such an insurance 
has been secured. We can at any 
time demand that the Customer 
carry out an inventory of the 
merchandise delivered by us at 
its respective place of storage 
and to mark the merchandise to 
which we have title. As of this 
point in time, the Customer as-
signs any insurance claims and 
claims against third parties for 
damages, destruction, theft, or 
loss of the merchandise to us by 
way of security. We accept the 
assignment herewith. 
8.10.  As soon as the Customer 
becomes aware thereof, Custom-
er shall promptly notify us of 
attachment or seizure by third 
parties of the merchandise sub-
ject to reservation of title and 
shall provide us with all infor-
mation and documents necessary 
for an intervention. The Custom-
er shall be liable for any costs 
that are incurred for reversal of 
attachment or seizure, including 
but not limited to institution of 
proceedings arising from third-
party claims, to the extent that 
these costs cannot be recovered 
from the judgment creditor. 
 
9. Warranty for Defects 

 
9.1. We reserve the right to 
make reasonable Technical 
Changes and changes in form 
colour and/or weight.  Only such 
specifications shall be considered 
to have been agreed upon as are 
set forth in BERNER INTERNA-
TIONAL's product specifications. 
We hereby point out that any 
illustrations, drawings, specifica-
tions concerning quality, quanti-
ty, weight, measure or perfor-
mance included in our offers or 

our publications are mere ap-
proximations. No public state-
ments, solicitations, promotional 
statements or advertisements by 
either BERNER INTERNATIONAL 
or a third party shall be consid-
ered to contain agreed specifica-
tions. As a principle BERNER IN-
TERNATIONAL does not give any 
guarantees ("Garantien") in the 
legal sense. No statement by 
BERNER INTERNATIONAL may be 
seen to constitute a guarantee 
unless expressly denoted as such. 
9.2. Should a product deliv-
ered by us be defective we shall 
be entitled to remedy the defect, 
- at our option - either by repair 
or by replacement of the defec-
tive product. In particular, we are 
entitled to demand that the de-
fective product be returned to us 
so to put us in a position to try to 
repair the defect. The necessary 
cost of transportation for the 
sending back of the merchandise 
shall be borne by us in cases of 
valid complaints. 
9.3. The Customer can with-
draw from the contract or reduce 
the purchase price only if we 
have not attempted subsequent 
performance within a reasonable 
period that was set or if subse-
quent performance was impossi-
ble, had been refused, was un-
successful or unreasonable. The 
period set for subsequent per-
formance must be no less than 
four weeks provided that this 
does not conflict with the Cus-
tomer’s legitimate interests. In 
case of doubt, if the third at-
tempted subsequent perfor-
mance was unsuccessful, unsuc-
cessful subsequent performance 
can be assumed Rights to rescind 
the contract and damage claims 
shall not only be subject to the 
legal preconditions but addition-
ally to the provisions of clause 10. 
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9.4. With regard to all work 
performance by us, including 
deliverables, the Customer is 
obligated to promptly examine 
the merchandise for defects, 
including quality and quantity 
deviations. To preserve warranty 
claims, any complaints concern-
ing the merchandise must be 
made in written form no later 
than 10 days after receipt or, in 
the case of hidden defects, after 
discovery thereof. Otherwise, the 
delivery shall be deemed having 
been executed in accordance 
with the contract and approved. 
Remarks on delivery notes are 
not deemed to be notice of de-
fect. Transport personnel is not 
authorized to receive notices of 
defect. 
9.5. The Customer's right to 
retain payment is limited to an 
extent which is in reasonable 
proportion to the defect of the 
goods. 
9.6. Claims based on defects 
shall be excluded in cases of un-
authorised interference with the 
goods or incorrect behaviour of 
the Customer, e.g. if the Custom-
er commits a mistake in starting 
or running the operation of the 
goods, disregards maintenance or 
handling instructions, uses parts 
from third party suppliers or un-
authorized types of operating 
supplies, unless the Customer 
demonstrates that the defect has 
not been caused by such circum-
stance. 
9.7. The limitation of action 
for claims based on defects is 
governed by Clause 11. 
9.8. Should installation in-
structions provided to Customer 
contain any errors, then the liabil-
ity of BERNER INTERNATIONAL 
shall be limited to the delivery of 
new installation instructions 
which are free of errors. Moreo-
ver, Customer shall only be enti-

tled to obtain such new installa-
tion instructions, if the errors in 
the installation instructions im-
pede proper installation. The 
foregoing provisions shall apply, 
mutatis mutandis, should user 
instructions provided to Custom-
er contain any errors. 
9.9. If goods are returned to 
BERNER INTERNATIONAL alt-
hough they are free of defects, 
then BERNER INTERNATIONAL 
shall be under no obligation to 
accept the goods. If and to the 
extent that BERNER INTERNA-
TIONAL still accepts returned 
goods and issues a credit to Cus-
tomer, a deduction will be made 
in the amount of the accrued 
packaging and shipping costs plus 
an administrative fee in the 
amount of 10% of the purchase 
price (at least EUR 10.00). The 
right of the parties to furnish 
proof of higher or lower damages 
shall remain unaffected thereby. 
If the goods are damaged, then 
BERNER INTERNATIONAL may 
deduct an additional appropriate 
amount from the credit issued to 
Customer. 
9.10. The obligation of BERNER 
INTERNATIONAL to keep deliv-
ered goods free from industrial 
property rights and copyrights of 
third parties (hereinafter "Propri-
etary Rights") shall be limited to 
the country in which the goods 
are delivered. If any third party 
should assert valid claims against 
Customer for the infringement of 
any Proprietary Rights as a result 
of Customer's use of any goods 
delivered by BERNER INTERNA-
TIONAL, then, provided that such 
goods are used by Customer for 
the contractually contemplated 
purpose, BERNER INTERNATION-
AL shall, at its option and at its 
own cost, procure an appropriate 
license from the third party, mod-
ify the goods such that they no 

longer infringe any Proprietary 
Rights, or replace the goods. Cus-
tomer shall have no claims under 
this provision, if the infringement 
of Proprietary Rights was caused 
by Customer's product specifica-
tions, Customer's use of the 
goods for a purpose that was 
unforeseeable for BERNER IN-
TERNATIONAL, or Customer's use 
of the goods in a modified condi-
tion or in combination with any 
third party products. 
9.11. Customer shall inform 
BERNER INTERNATIONAL in writ-
ing without undue delay of any 
claims asserted by third parties. 
Customer must not accept re-
sponsibility for any infringement 
claims. BERNER INTERNATIONAL 
reserves the exclusive right to 
defend against any infringement 
claims and to enter into any set-
tlement negotiations with third 
parties. In the event that Cus-
tomer should discontinue use of 
the goods for mitigation purposes 
or for other important reasons, 
Customer shall notify the third 
party that such discontinue use is 
not to be construed as ac-
ceptance of responsibility for any 
infringement claim. 
9.12. In cases of faulty perfor-
mance of services (assembling, 
installation, or repair work) the 
Customer is entitled to demand 
subsequent performance within 
the statutory provisions. The 
assertion of additional rights (in-
cluding the right to substitute 
performance) is only admissible, 
once the efforts for subsequent 
performance have failed. Fur-
thermore, in said cases the pre-
ceding clauses - including those 
on (i) the Customer’s obligation 
to notify visible as well as detect-
ed defects (clause 9.4) and (ii) on 
the time limitation of claim rights 
(clause 9.7) - shall apply accord-
ingly.” 
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10. Customer's Rights of rescis-

sion and Claims for Damages  

 
10.1. The right of rescission of 
the contract shall be governed by 
the legal provisions subject to the 
additional proviso that a breach 
of duty by BERNER INTERNA-
TIONAL other than a defect shall 
only grant Customer a right to 
rescind the contract, if BERNER 
INTERNATIONAL is responsible 
for such breach. 
10.2. In addition to the other 
preconditions, liability of BERNER 
INTERNATIONAL for damages of 
any kind shall presuppose mali-
cious intent or at least gross neg-
ligence. Provided that all other 
qualifying conditions are met, we 
are as well liable for damages 
only if we are guilty of intent or 
gross negligence. All other claims 
for damages of any kind on any 
basis are expressly excluded, e.g. 
liability for default on negotiation 
and/or conclusion of contract. 
10.3. Should we become liable 
for normal negligence pursuant 
to 10.2 above, then our liability 
shall be restricted to such dam-
ages as - based on the circum-
stances known by us when the 
contract was concluded - had to 
be taken into consideration as a 
typical scenario. 
10.4. The afore-mentioned 
exclusions and restrictions of 
liability apply neither insofar as 
we have given a guarantee, nor  
where we are liable under the 
German Product Liability Act 
(Produkthaftungsgesetz), nor to 
damages to life, bodily integrity 
or health. 
10.5. The afore-mentioned 
exclusions and restrictions of 
liability do also apply to our 
meployees, auxiiliary persons 
("Erfüllungsgehilfen") and to any 
third party somehow involved by 

us in the implementation of the 
contract. 
 
11. Limitation of Actions  
 
11.1. The limitation period for 
claims based on defects is one 
year. 
11.2. Any other contractual 
claims of the Customer based on 
violations of duties shall be sub-
ject to a limitation period of one 
year. This shall, however, not 
apply to Customer's rights to 
rescind the contract for violations 
of duties - other than defects - 
within our sphere of responsibil-
ity. 
11.3. Notwithstanding the pre-
ceding provisions, the legal limi-
tation periods shall apply to the 
following claims of the Customer:  
11.3.1  Claims for damages un-
der product liability, claims for 
damages resulting from a viola-
tion of life, body or health, claims 
for damages resulting from a 
violation of an essential contrac-
tual duty, claims for damages 
caused by a violation of duty 
committed in an intentional or 
grossly negligent way by our-
selves or auxiliary persons of 
ours. 
 
11.3.2  Claims for reimburse-
ment of expenses pursuant to § 
478 paragraph 2 BGB. 
11.3.3 Claims for fraudulent con-
cealment of a defect. 
11.4. Limitation of our claims 
against the Customer shall be 
subject to the legal provisions. 
 
12. Notes on Waste Disposal  

 
12.1. We will not take back the 
delivered goods when they cease 
to be used. Having examined the 
legal situation, we hold the view 
not to have any waste disposal 
responsibility under the ElektroG 

(Electrical and Electronic Equip-
ment Act) - for reasons set out in 
our leaflet on Directive 
2002/95/EC which we will happily 
provide you immediatly, should 
you ask for it. At the same time 
we wish to point out that the 
delivered goods fall within the 
scope of special waste disposal 
regulations as a result of the con-
tamination generated in the in-
tended operation/ use of the 
goods (reference is made to 
"Rules for medical goods El-
ektroG"). We may mention in 
particular that the Customer will 
have to comply with the "Di-
rective on the Appropriate Dis-
posal of Waste from Institutions 
of the Medical Service" - in the 
currently valid or hereafter 
amended version - issued by the 
LAGA (Bund-Länder-
Arbeitsgemeinschaft Abfall=joint  
working group of Federation and 
States for  the Handling of 
Waste). 
12.2. In any case Customer is 
obliged to inform itself on its own 
responsibility about all relevant 
rules and regulations on the dis-
posal of waste and to carry out 
the disposal at its own expense in 
full accordance with all relevant 
rules and regulations. 
12.3. Should the Customer pass 
on, in particular transfer in a sale, 
delivered goods to a thid party, 
then the Customer must make 
the third party aware of the ap-
plicable rules and regulations on 
the disposal of waste. Further-
more, the Customer must cause 
the third party to accept its duty 
to comply with these rules and 
regulations, otherwise the Cus-
tomer has to carry out the waste 
disposal itself in compliance with 
said rules and regulations. 
12.4. The Customer is obliged 
to indemnify us - upon our first 
request - from any claims assert-
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ed against us on the grounds of 
non-compliance with waste dis-
posal provisions. 
12.5. Our rights to have the 
waste disposal carried out by the 
Customer and to be indemnified 
by the Customer from any claims 
asserted against us on the 
grounds of non-compliance with 
waste disposal provisions shall 
not prescribe before expiration of 
a two-year period setting which 
period shall only set in when (i) 
the respective device has ulti-
mately ceased to be used and (ii) 
we have received a written notifi-
cation of this fact by the Custom-
er. 
 
13. Final Provisions  

 
13.1. This contractual relation-
ship is governed solely by the 
laws of the Federal Republic of 
Germany, whereby the conflict of 
law rules and UN Convention on 
Contracts for the International 
Sale of Goods (CISG) do not ap-
ply. 
13.2. The place of performance 
for all obligations arising under 
any agreements between the 
parties, including these General 
Terms and Conditions, shall be 
the location of BERNER INTERNA-
TIONAL's principal place of busi-
ness. Any disputes arising be-
tween the parties shall be heard 
and resolved by a court of com-
petent jurisdiction at BERNER 
INTERNATIONAL's principal place 
of business. BERNER INTERNA-
TIONAL may also file suit in any 
court of competent jurisdiction at 
Customer's principal place of 
business. 
13.3. Should any provisions of 
the agreement, including these 
General Terms and Conditions, be 
or become invalid, whether in 
whole or in part, then the validity 
of the remaining provisions shall 

remain unaffected thereby. Any 
invalid provision or invalid part of 
a provision shall be replaced by 
such valid provision as most 
closely approximates the eco-
nomic intent and purpose of the 
original provision. 
 
 
 
Date: 25/4/2019 
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